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Leading F&I providers share their thoughts and advice on handling the repercussions of the pandemic,
plans to move forward, and how the 2020 election may prolong this year of uncertainty.

BY KATE SPATAFORA

2

2020 has had a profound impact on businesses across the globe.
While many industries are publically highlighted in news headlines,
P&A dove deeper into the arena of F&I product providers. Executives from F&I companies that excel in the areas of reinsurance and
vehicle service contracts (VSCs) shared their thoughts and advice on
handling the repercussions of the pandemic, plans to move forward,
and how the 2020 election may prolong this year of uncertainty.
AUL’s president and CEO, Jimmy Atkinson; Lori Hallissey,
COO of Portfolio; CNA National’s chief revenue officer, Jeff
Weston; and the IAS and SouthwestRe team, made up of Kirk
Borchardt, chief legal counsel, Rob Humble, chief revenue officer,
Ryan Smith, senior vice president of marketing, and Carmen Torres, vice president of sales & marketing; all assist us in examining
“The 2020 Effect” and the impact it’s had on F&I, specifically on
reinsurance and VSCs.

“One of the many benefits of owning a reinsurance company
is the ability to take loans, and many of our dealers in areas hit
hardest by the pandemic were able to take advantage of that,” said
Portfolio’s Hallissey. Noting that some were even temporarily closing their stores but still paying their employees.
“We are fortunate to work with resilient and financially savvy
dealers who really believe in reinsurance,” she added.
CNA National’s philosophy with respect to reinsurance has always been to guide dealers to the program that is right for them,
not what might be best for CNA as the administrator. That position hasn’t changed on their part and never will, according to the
company, regardless of the circumstances.
“We will continue to focus on helping our dealers generate income without sacrificing customer satisfaction,” said Weston.

The Impact on Reinsurance and VSCs

In regard to how these providers see the industry moving forward
in the fourth quarter and eventually into 2021, they are hopeful
that the positive trends that emerged throughout the course of
this year, such as advancements in technology, will continue to
gain momentum.
Portfolio is watching two trends that emerged in the spring
and summer, and the company expects them to continue in Q4
and into 2021. The first being penetrations, which were up overall,
meaning finance sold more products per deal to fewer customers.
And second, the dramatic increase of second-chance service contracts sold on dealers’ behalf from call centers or by dealership personnel in the service lanes or by phone.
“Those positive developments were encouraging in a time
when so many people have lost their jobs, their homes, and their
ability to pay rent,” said Griggs, adding that times of crisis prove
the value of their products.
The company wants to protect as many people as possible, and
now that dealers have seen higher products per unit retailed and
the potential of the after-sale market, they can’t imagine those
same dealers would simply forget a few months from now, nor that
their agents would let them.
“We see the ability to bring innovative solutions that increase
dealer revenue as a cornerstone to success,” said AUL’s Atkinson.
AUL recently launched programs with a focus on technology to
support the sales of VSCs in areas where dealers may have missed
sales in the past.
“We also believe that a creative approach to terms and mileage
can offer consumers broader choices that will deliver higher penetration rates for VSC products,” he added.
The IAS and SouthwestRe team predicts the no-contact interaction between dealerships and consumers will continue through
Q4 and well into 2021.
“We see continued movement toward digital retailing, as deal-

With dealerships closing their doors and moving to online sales platforms, the products and programs that accompany these purchases
have also transitioned to accommodate new buyer behaviors.
Overall, AUL Corp. has seen tremendous year-over-year growth
in their VSC business.
“With so much uncertainty, car buyers want the peace of mind
that a VSC or other ancillary protection product gives,” said Atkinson.
As they have seen dealer revenue — both immediate and long
term — taking center stage in 2020, the company believes dealer
participation programs, including reinsurance, retros, DOWC, and
other structures, are even more important.
“The ability to take a consultative approach and find the best
program for the dealer’s needs is paramount,” he added. “We have
dedicated our efforts to train and support our agents and dealers.”
The IAS and SouthwestRe team does not expect any impact on
reinsurance accounts to be long-term or significant.
“Underwriting performance in reinsurance portfolios has been
better than forecasted due to people staying at home, with most of
the improvement being observed in the GAP segment,” the companies said. “Fueling that improvement is the reduction in losses as
a result of fewer drivers being on the road, and the recent upward
trend in used car values.”
The team believes that although overall product sales fell
through the critical COVID-19 shutdown period, they have begun
to rebound as pent-up demand drives customers back to showrooms and to take advantage of online sales.
Still, they said, “dealers face some challenges right now, including low inventory levels due to manufacturer closures and fewer
trades rolling through the market. The good news is, dealerships
tend to adapt quickly to pretty much anything that gets thrown
at them, and we in-turn adapt and advance digital solutions while
maintaining or increasing F&I profitability.”

Moving Forward
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erships ramp up their e-commerce platforms at faster rates than
we’ve seen in the past,” the team said, adding that if dealerships
face long-lasting effects from the current economic downturn, the
focus on digital F&I sales will increase dramatically.
“Financially stronger dealer groups will take advantage of the
current climate and actively seek out acquisition opportunities. As in
2008-2009, dealers will look to their reinsurance portfolios to access
funds to bridge their financial needs. Dealer advances, which dominated new business acquisitions over the past few years, will begin to
dry out until the economy stabilizes,” the companies added, noting
this is not likely to occur until a proven vaccine is widely available.

The New Normal

We’ve all heard about the “new normal,” and for most of us, it affects our lives daily. We asked the companies how they have altered
their business operations to keep up with the changing times.
CNA National, for example, is concentrating their efforts on
helping dealers in a few key areas. With remote sales increasing,
the company has put more emphasis behind projects to deliver
product microsites and digital sales tools.
“We also developed virtual training programs for compliance
education and a series of live, online classes that specifically address selling F&I products in a socially distanced environment,”
said CNA’s Weston. The company is also hosting refresher courses
for their agents on best practices regarding products and services.
AUL Corp. went almost fully remote when the shelter in place
order began in California, and the company is thankful that its
business continuity plans were effective and made a quick transition possible.
“While we certainly miss the in-person spontaneity and creative
discussions of being in the same room, we have found we can be
productive and effective in a remote environment,” said Atkinson.
“Regarding the economy, until we have a vaccine or more permanent COVID 19 solution, the undercurrent of unemployment and
how much the government can support stimulus make longer-term
predictions difficult.”
AUL’s Atkinson predicts many state and local governments will
have huge budget shortfalls in 2021 adding to the uncertainty, but
that “automobile dealers are some of the most resilient entrepreneurs in our country, so I am cautiously optimistic that our industry will continue to thrive.”
“The biggest change would be transitioning most of our employees to working from home, and we were able to do that with
little to no impact on our clients,” said Hallissey.
She added that Portfolio’s agents have done a phenomenal
job keeping close contact with dealers, understanding the needs
unique to their markets and locations, and providing feedback to
us so we could react quickly and make changes to our processes to
accommodate them.
“If there was any doubt as to the wisdom of partnering with independent agents, I hope the coronavirus set those doubts aside,”
she said. “They continued to run their businesses while we ran ours.”
Portfolio commends their agents on doing a phenomenal job
that never made them even consider losing any part of their sales
force.
In the midst of all this, Portfolio completed the acquisition of
National Automotive Experts and NWAN. Zoom meetings now include people from the original offices in California and Texas and
NAE/NWAN’s offices in Ohio.
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“Dealing with three different sets of stay-at-home and work
environment restrictions gave us a broader perspective and made
us smarter, more in touch, and more accessible,” said Hallissey,
adding that consolidation has been a major point of discussion in
the industry these past few years, and geographic diversity is one
benefit that quickly became apparent as the two companies faced
these challenges together.
For the IAS and SouthwestRe team, although some business operations still require certain employees to be physically in the office, the majority of their employees have successfully transitioned
to a remote workforce. They have adapted very well to a teleworking and virtual service-and-support environment, and have experienced no significant degradation in service levels.
“New installs have gone well, including those performed virtually,” the companies said, “and in-person presentations and service
calls have been replaced with Zoom meetings, and even remote
training is now being offered to our clients.”
Prior to the pandemic, the companies were a very paper-driven
organization, but to better adapt to today’s realities, they have established initiatives to become completely “paper-free” in the near
future, introducing efficiencies in that regard to their dealers and
agent-partners.
“At the onset of the pandemic, when showrooms closed and
sales slowed to a trickle, we moved to assist dealers who had active
loans with us by waiving payments and interest for a set period of
time to help them get through one of the roughest business environments we have seen in our lifetimes,” IAS and SouthwestRe
added.

A Political Reset

Every four years the industry holds its breath waiting to see what
impact a new president will have on business and regulatory affairs,
especially those closest to dealers.
“Pre-COVID, the economy and auto industry were performing
extremely well, and the automotive industry in particular has persevered through the pandemic,” said AUL’s Atkinson. “Certainly,
any presidential election has an impact and this one will be no different.”
He necessitates stability in lending assistance, as the large
number of people now unemployed transition back to work and
continued reduction in regulation that slows growth. Adding that,
“the makeup of the House and Senate will also be major factors in
how we grow our business and the overall economy in 2021 and
beyond.”
The IAS and SouthwestRe team points out that the industry
typically sees a dip in car sales a couple of months leading up to
an election, and a change in administration could mean the implementation of new tax laws that potentially impact the reinsurance
market. This year, however, they believe the greater impact on our
industry this year will be from the downturn in the economy and
the increase in unemployment due to the pandemic.
“We have already experienced a significant dip in car sales in
2020, so there could very well be a higher than normal demand
prior to the upcoming election, said IAS and SouthwestRe. “On the
flip side, we are currently experiencing very high unemployment
rates as a result of the pandemic and those appear to be correcting
back to the mean, but it is certain we will not get the economy and
employment levels back to where they need to be until we have an
effective vaccine against the coronavirus.”

DAC has helped protect
its clients for 85 years.
This year is no different.

Considering all the economic uncertainty caused by the global pandemic, it helps inspire
confidence when you have an “A” rated insurer standing by you, with 85 years of experience
helping clients through thick and thin. Partner with us today, and we’ll get through this together.
1-800-282-8913 • Sales@DealersAssurance.com
DealersAssurance.com

In March 2020, A.M. Best increased DAC’s Financial Strength Rating to A (Excellent).
DAC is a subsidiary of iA Financial Group. iA Financial Group is a business name and trademark of iA Financial Corporation, Inc. and Industrial
Alliance Insurance and Financial Services, Inc. As of September 2020, iA Financial Group reported assets of $181 billion (Canadian). Go to iA.ca.

D IGI TA L

WHY VIDEO
IS IMPORTANT TO

COMMUNI
WITH YOUR CUSTOMERS
Video is a great way to reach customers to communicate how they want to receive their vehicles.
They will continue to demand an at-home or “less time in the dealership” experience, and video
interactions are a great way to fill that need.

BY ERICA SIETSMA

R

Rice Toyota in Greensboro, North Carolina,
needed a different, unique way to engage
and reach its customers who were sheltering at home because of COVID-19.
The dealer had used video before but
wanted an easier way to record videos and
send them to customers, not only to sell
more cars, but also to get more service
appointments.
Rice Toyota started using a video platform earlier this year because of its ability to personalize videos and track views.
They also liked that customers who receive
the videos through the platform can easily
respond and contact a sales or service representative directly from the video, said
Andy Slaughter, the general sales manager
for Rice Toyota.
“We sold two vehicles from just one
video,” Slaughter said in April.
People really respond to videos, and
with a video platform, you can personalize
them, track interactions, and allow customers direct contact from the platform.
More dealers like Rice Toyota are using
alternative methods to engage and reach
their customers. Rice Toyota uses video to
show off inventory, promote financing spe-
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cials, post video walkarounds, and share
updates on how the dealership is handling
sales and service during COVID-19.
We know customers are doing more
shopping and researching online from
home, especially when they’re staying closer to home during the pandemic. Video is
a great way to customize and reach those
customers. Dealerships are quickly realizing they have never faced such an economic and health crisis like the pandemic and
are learning to make adjustments to reach
and engage customers like never before.
Mercedes-Benz of Fairfield has seen
a 300% growth in finance and insurance
sales after sending out bulk text messages,
which can include links to videos explaining the benefits of the F&I team and products. The bulk text-messaging platform
led to 264 conversations and leads, 29 F&I
sales secured, and $56,800 in revenue.
One of the top places for people to
consume video is YouTube. In fact, users
consume over 1 billion hours of video a day
on YouTube, according to The Wall Street
Journal. Placing a video on your dealer’s
landing page will increase conversions by
more than 80%, according to several pub-

lished marketing reports. The goal is to
make it easy for customers to engage with
your business using video.
Video is also an essential tool to engage consumers on social media. What
would we do without those funny animal
videos? While videos make a dealer’s Facebook, Twitter, and Instagram pages more
interesting, they should also make sure to
update their free Google My Business page
with video as well.
They can also now have video “updates”
in the Google My Business updates section
(formerly Google Posts). When customers
Google a dealer’s business, this is the first
thing that comes up and something every
business can control themselves through
customization. You can say a lot with video
in a short amount of time. It’s a good way
to announce specials, show people around
the dealership, and explain that the business is open and safe.
Dealers should think of video as a fun,
easy way to talk to customers who are not
coming into their store as often. We know
customers love to watch videos since the
popularity of videos on social media has
skyrocketed this year.
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There has been a 27% year-over-year
growth in automotive watch time on YouTube from March to June 2020, according to YouTube internal data. YouTube is
the No. 1 destination for auto purchasers
to experience vehicles with videos, said
Lissette Gole, the head of industry for
Google’s Automotive Retail division. People want the dealer experience closer to
home. Auto shoppers are using online videos, such as digital test drives, to fill the
void of closed or limited dealership lots,
she said.
“Test drives and walkaround videos
were the top things shoppers looked for
when searching for videos,” Gole said. “In
March, we saw 40% more views in these
car videos than the previous year. People
are still shopping for vehicles. They’re really doing it by experiencing the videos on
YouTube.”
Auto shoppers want alternatives to
in-person dealer visits, and video plays a
big role in this. Shoppers are welcoming
the online research experience, with 45%
of consumers shopping for a vehicle in
the U.S., choosing at-home test drives as
the most popular alternative to dealership

visits. These auto shoppers confirm that
the wide variety of in-depth videos from
OEMs, dealers and influencers resonated
with them, Gole said.
“We know they are very active in video
reviews, and they spend a long time looking at these videos,” she added.
The videos can be as short as 15 seconds
or as long as 30 minutes to an hour, as long
as the information is informative and delivers the value customers are seeking.
The goal is to bring the showroom to
shoppers with video. And keep in mind the
video doesn’t have to be the highest quality
with professional production. Customers
just want to see their desired car, get their
questions answered, and receive the information they’re seeking.
One of the growing areas in video requests for Digital Air Strike’s in-house production teams has been around filming both
consumer-facing and dealer-training videos

about F&I products. The company has also
started to see more and more clients dabbling with these types of videos on their
own.
Video is a great way to highlight what
may be thought of as the less “sizzle” part
of car ownership – the finance and insurance products. However, a little bit of video and some fun shots, and selling GAP
insurance has never been so easy.
Returning to life pre-COVID isn’t going
to happen — it’s learning to live and thrive
in this new world of commerce. Dealers
are finally listening to something customers have been asking from the auto industry for a long time: Do business my way.
Customers want to be communicated with
on how they want to receive their vehicles.
They will continue to demand an at-home
or “less time in the dealership” experience,
and video interactions are a great way to
fill that need.

Erica Sietsma is the COO of Digital Air Strike, the award-winning social media, intelligent lead response, and
consumer engagement technology company. A pioneer in the automotive industry for digital lead response, social
marketing and online reputation management, Digital Air Strike’s software and managed service platform monitor,
improve and manage consumer engagement to convert more prospects into customers for over 5,000 dealerships.
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An Interview with

Mackie Hughes
The recently appointed president of MagniShield Professional Coatings met with P&A to share the road
he took towards a rewarding career in automotive and what it’s like staying ahead of the game in 2020.

BY KATE SPATAFORA
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Mackie Hughes is the recently appointed president of MagniShield Professional Coatings, an advanced
line of professionally installed, premium automotive appearance protection products. Hughes met with
P&A to share the road he took towards a rewarding career in automotive and what it’s like staying ahead
of the game in 2020.
Where am I reaching you today?

I am working out of my home office
in Lexington, Kentucky, which is where
I’ve been most of my life. I grew up here,
born first in line of five brothers and sisters here, played some high school sports
here, and then I got lucky enough to end
up at the University of Kentucky where I
studied business administration. Looking
back on my time here, one of my biggest
regrets is that I never actually graduated
from the University of Kentucky.
Was it automotive that pulled you away
from finishing school?
Not just yet. In my sophomore year of
college I started a clothing business at the
university, called Just Sweats. This was
back in the early 80s. At the time my sister was a professional model out of New
York, and together we started a small
clothing store. We did our thing for a couple of years and the next thing I know,
we had 23 stores throughout campuses in
Kentucky, Ohio, Indiana, and Tennessee.
That venture was incredibly eye-opening. I think I learned more in the first month
of running a business than I did studying
during my first two years of college. Now
don’t get me wrong, it was well worth it to
have the college base, but the act of negotiating leases for properties, working with
clothing manufacturers — all those kinds of
things that go along with running a business
— it was rewarding to say the least.
Eventually, we sold those off, and I
remained in the clothing business until
my mid-to-late 20s, until the day I met
a car dealer.
As a guy in the clothing business, how
did you cross paths with a dealer?
I was very fortunate that one of my
younger brothers was a GM for a Jeep store
here in Lexington. The owner of the deal-

ership, Paul Cleaver, took an interest in
me — said he liked the way I did business.
One thing led to another, and he basically
created a position for me at his Chrysler
store, with CustomerOne. Some people
might remember, that at the time, Chrysler
had a program called CustomerOne. Essentially, they were trying to enhance their
CSI scores, so they were actually paying
dealers bonus money based on CSI scores.
Paul Cleaver saw that as an opportunity
and wanted me to run the program like I
ran my clothing stores, with the goal of increasing their CSI scores.
Four months later, I was doing F&I,
and after about a year, I was one of the
lead finance guys, and I ended up at Paul
Miller Ford in Lexington, where I was the
top F&I manager there for a couple of
years. Following that, I was a GM of the
Ford Mazda dealership with Paul Miller
Ford. I was fortunate that that location
was a Pat Ryan store, and so a Pat Ryan
exec, Dan Moet (who I would now consider one of my mentors), approached
me about repping for Resource Automotive Group in the Kentucky/Indiana/
Ohio market. I ended up moving into that
space, and the rest is history I guess.
When you took that first job at Chrysler,
did you ever imagine it would become the
foundation for a lifetime in automotive?
You know, to be honest with you, I did
not. I knew the car business was fast moving and that they paid aggressively. I think
a lot of people get in the car business as
a salesperson thinking that it’s just a job,
not a career, but they get hooked on it
because the pay can be somewhat lucrative if you shine. Following my stint with
Resource Automotive, I went to work for
two guys named Don Jacobs and Joe Minor, who ran something called the MILES
Program, which stood for Military Installment Loan and Educational Services. I

joined their team as a national sales manager and we provided automotive loans
for military service members all across
the nation. So I was the car guy, and they
were the end roads to the military and to
the bases, and we took off from there. I
had 23 regional managers I was responsible for, mostly all retired military personnel. That eventually led to me meeting
Mark Trahan at Simoniz, and I ended up
going to work for Mark and Bill Gorra,
where I stayed for 16-plus years.
While you were at Simoniz, you worked
your way through a multitude of positions.
Did you depart from the company with
new skills or an altered outlook in regard
to your career?
I think the biggest thing I learned was
consistency and being true to your word.
When you go out and you meet someone,
you have to make them believe in the
product you’re selling — that you’re going to back that product up and help them
in the event there is a claim or an issue
with whatever it happens to be, and that
you are going to be there to support that
endeavor. Time management is another big one. I work from home, like most
people do today, but you still need to get
up and you have to go to work. You’re responsible for your successes in life, and
you need to be consistent — go out, knock

We want to be
the very best
at one thing:
appearance protection.
And I think we are
well on our way.
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on doors, make phone calls, follow up, follow up, and follow up. In this business, it
can take you four or five years to finally
score, because some of these TPAs, agents,
or large dealers already have relationships,
and you just need to be there when the
ball gets dropped. So stay consistent with
your message. If I could share one thing,
it would be to not get discouraged when
a prospect says no. You still need to turn
around and ask that next question, which
should always be, well do you mind if I follow up with you in three months and then
six months, and just consistently do that,
so when an issue arises, they know you’re
there to step in and take over.
You mentioned staying true to your
word as one of the pillars of success. The
automotive industry has historically been
stereotyped as being dishonest. Do you
think that stigma still remains true today?
I think consumers have always been
leery of the automotive environment, and
one of the reasons for that, and something I’ve always laughed about, is the
thought process that car dealers make
so much money on the sale of the car. If
you think about it like I did in my clothing days, I would buy a shirt for $25 and I
would put it on the shelf for $59, so there
was a high markup. To a dealer, a car may
be $20,000 with only a small margin of
markup so there’s not a whole lot of money to be made. It’s obviously not the same,
where you’re making $1,000 on a car deal
and $25 on a shirt, but the difference in
percentage is what scares people away.
I do think that car dealers have gotten
much more customer friendly with digital
retailing and the ability to utilize different services where you can reach out as
a consumer prior to walking into a dealership and have some knowledge of what
the car costs and knowing what may be
thrown your way during the transaction.
So it makes it easier, and good dealers
are reaching out and being able to provide good service and good products, and
standing behind what they represent.
We’ve all heard the horror stories, but
I just don’t think that happens anymore in
the car business, especially in new car fran-
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Hughes, with his wife Diana.

chises. I don’t think the big players put up
with that anymore, especially from a CSI
standpoint. It’s becoming much easier,
with Carvana, Vroom, and all those other companies out there, that consumers
can now use to educate themselves and
feel more empowered, and walk in and be
more knowledgeable about what they want
to happen with that particular purchase.
[In terms of digital retailing] I think there
is room for improvement from a dealer-standpoint, and for TPAs and providers and vendors like myself, to provide a
more open claims process, an easier claims
process. There are some really interesting
things out there in the marketplace today
that are being driven by some of these companies that are streamlining that process.
You recently became president of MagniShield Professional Coatings. Congratulations! How is that going so far?
Making a career move at this level and in these times was a very serious
decision. And then there’s the learning
curve —different people, products, culture, and more. But I feel very fortunate
and am humbled to be a part of the team.
MagniShield is a division of the OmniShield group of companies. Our ownership
and management team have literally hundreds of years of combined retail automotive experience and success. Probably the

greatest change for me is the company’s
willingness to change. For example — and
I found this incredibly refreshing — their
philosophy is to provide dealers exactly
what they want, as opposed to what we
already have. In other words, if a dealer
wants a term or a particular type of coverage that none of our existing contracts offer, we’ll write that dealer a new, customized contract to their exact specifications,
and generally have it ready to present in
one business day. Now that is different.
What was it like starting with a new
company in the midst of the pandemic?
Well MagniShield isn’t a new company,
it’s just new to me. But yes, the pandemic
has led to challenges for us all. The automotive industry, specifically from an F&I
standpoint, was already pretty chaotic in my
opinion, but not in a bad way. There is so
much consolidation with smaller F&I companies that are selling out to the big players.
I think there is room to step in, help those
organizations, and provide them with new
cutting-edge products. Product warranties
are not going to go away because they do
satisfy various otherwise unmet needs and
create chargeback-free income streams. In
an ancillary environment, the ability to sell
a bundled program or the ability to sell a
paint and fab program without the fear of
what a chargeback may be six months, a

year, or three years down the line, is very
inviting and enticing to a dealer.
In addition to new products and programs, there are opportunities in reinsurance, opportunities in retro programs,
and opportunities in many other facets of
our business. Like I said, I am very excited
about where we are and where we’re heading. It seems that most TPAs are trying to
be one-stop shops for everybody. It used
to be they were service contract providers,
then they put GAP into their lineups, then
they put in Etch, and then came tire and
wheel. Now it seems like they are reaching out to chemical providers and trying to
present their own private label type programs. One of the key factors that got me
so excited about MagniShield is they know
exactly who they are. They aren’t trying to
be, nor do they want to be, everything to
everybody. We want to be the very best at

one thing: appearance protection. And I
think we are well on our way.
Switching gears to another hot topic of
2020. We are getting closer to the presidential election, how do you think this
may impact business.
Well I think we want to be very pro-business. I see things on LinkedIn and I shake
my head that people voice big opinions
about certain things on a platform like that.
In a business environment, that’s a very
dangerous situation. I think a lot of dealers are pro-business, obviously, but I just
wish there was more of a bipartisan atmosphere of working together. If we can find
that solution where everyone crosses the
line and shakes hands, it’s going to be better for our economy, better for our people,
and better for the United States to grow
and to prosper and be considered a power.

Not that we are not a power now, but I do
think there is room for improvement when
it comes to how we do business, whether
it be domestic or overseas. It really is a
melting pot now no matter how you look
at it. It’s pro-American, build American,
sell American. I’m a firm believer in that,
but even with foreign manufacturers, a lot
of those vehicles are made here in the U.S.
They may be foreign companies, but they
provide jobs, incomes, and tax revenue
for those particular markets. I sit here in
Kentucky right next to one of the largest
plants in the country, which is the Toyota
Georgetown location. That plant supplies
10,000 to 15,000 jobs in this market, which
is massive amounts of money, and then it
gets spent in this market. We need to make
sure we stay very proactive in keeping
America on the path to being self-sufficient
and supporting our local businesses.
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When The Federal Trade Commission
Speaks, Dealers Should Listen
If dealers observe a modicum
of compliance protocols, they
can contain almost all
regulatory perils.

BY TERRENCE J. O’LOUGHLIN,
J.D., M.B.A.

A

A number of years ago, a stock brokerage
firm’s advertisement had the tag line similar to the following: “When Abra and Cadabra speaks, people listen!” That statement certainly applies to organizations
such as the Federal Trade Commission
(FTC), American Bar Association (ABA),
Consumer Federation of America (CFA),
and the National Consumer Law Center
(NCLC), when they opine about alleged
questionable practices in the car business.
All four of these organizations have
issued reports, statements, and recommendations in the past year and a half targeting dealer practices. Dealers and their
trade associations should take note as to
what these organizations are asserting as
their recommendations are similar. If implemented, these recommendations could
cost the industry millions of dollars in
compliance risk and administration. They
should be taken quite seriously.
In chronological order, these are the reports, statements, and recommendations.

April 2019
Time to Stop Racing Cars: The Role of
Race and Ethnicity in Buying and Using a
Car – NCLC
It is alleged, in this report, that certain
demographic groups pay more for vehicles than other groups or, for that matter,
cannot afford vehicles. The report states
that certain races and ethnicities confront
more challenges than other such groups
regarding financing, pricing, voluntary
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protection product pricing, negotiations,
and insurance rates. In order to facilitate
more equitable results, this report issued
a number of recommendations to create
“…a more consistent and transparent
marketplace that would not only benefit
consumers of color, but all marketplace
participants, including car dealers, finance entities, and insurers that want to
compete fairly and openly on price and
quality on a level playing field.” These recommendations, in the terms used in the
report, include:
• Ban dealer interest rate markups by
statute or rulemaking. Any compensation
paid to the dealer as part of the financing
process should not be based on the interest
rate or other financing terms, and should
be consistently applied to all transactions.
• Amend the Equal Credit Opportunity Act (ECOA) regulations (Regulation B)
to enable and require the collection and
analysis of race and ethnicity data for auto
financing transactions.
• Prohibit discrimination in the pricing
of goods and services. The ECOA prohibits
discrimination in the terms of credit, but
there is no similar protection for the pricing of goods and services.
• Increase enforcement of the ECOA
and state fair lending laws.
• Increase enforcement against general abuses in the sale and financing of cars.
Given the evidence of discrimination in the
sale and finance of cars, it is likely that many
other abuses, from yo-yo sales to failure to
pay off existing liens, are more likely to affect people of color.
• Take action on insurance rate setting.
These recommendations, if enacted,
would provide a fertile setting for potential disparate impact enforcement actions
and class actions. In addition, dealers
would lose money in assisting consumers
in financing and leasing vehicles as there
would be no reserve. Finally, increased

enforcement always increases the cost of
compliance and can do so, significantly.

May 2020
Statement of Commissioner Rebecca Kelly
Slaughter: In the Matter of Liberty Chevrolet, Inc. d/b/a Bronx Honda Commission, File No. 1623238, May 27, 2020
Commissioner Slaughter’s comments
speak for themselves. Here are a few of the
more telling quotes:
• “The automobile-financing market in
the United States is profoundly broken.”
• “In my view, far-reaching structural reform to the automobile-financing and -sales
markets is long overdue and urgently needed. First and foremost, the Commission can
start by initiating a rulemaking, under the
Dodd-Frank Act, to regulate dealer markup.”
• “On that score, dealer markup has got
to go. And I would like to help.”
In other words, eliminate the reserve as
a means to combat discrimination, a previous view held by the CFPB.

July 2020
CFA’s 2019 Copnsumer Complaint Survey
Report: Top Ten Complaints
On July 27, 2020, the CFA issued a press
release regarding the nation’s most frequent consumer complaints. Once again,
complaints about the car business were
the most frequent, based upon reports
from over 30 consumer protection agencies. This annual report has posted the
car business in the number one position,
in numbers of complaints, for a number of
years. The CFA press release stated the following complaints most frequently cited
as the top problems reported to state and
local consumer agencies last year.
Auto: Misrepresentations in advertising
or sales of new and used cars, deceptive
financing practices, defective vehicles,
faulty repairs, car leasing and rentals, towing disputes.

1

The problem with this survey is that
the car business is comprised of many industries and is, simply, not monolithic.
Franchise dealers, used car dealers, BHPH
dealers, rental car agencies, wreckers, and
repair shops are all different in their products and services. Aggregating complaints
from such dissimilar businesses produces
a disingenuous result.
The CFA Survey provided recommendations for consumers that dealers certainly can accommodate. These recommendations include having a vehicle evaluated by
the consumer’s mechanic before deciding
to purchase it, requesting a vehicle history,
and getting all promises in writing. Cooperating with consumers in these several
manners, and others, of course, provides
legal protection. Moreover, it improves the
relationship and reputation of dealers.

July 2020
FTC’s Buckle Up: Navigating Auto Sales
and Financing
The FTC has been enforcing the Federal Trade Commission Act since 1914, the
infancy of the car business. The FTC often
cooperates with state attorneys general offices in prosecuting dealers. Consequently,
when the FTC highlights dealer practices
it considers questionable, dealers should
expect that these are the issues they need
to evaluate in their own operations. These
issues, identified in this report, are the targets for enforcement:
• Advertising: The favorite issue for every consumer protection agency is advertising. Every dealer should understand that
advertising deceptive prices and misleading financing terms are subjects of some
of the most common agency prosecutions.
Dealers should be providing clear and conspicuous disclosures, and limitations of
their offers, when appropriate. For regulators, advertising cases are also the easiest
cases to advance. It is a form of Russian
roulette to advertise a vehicle falsely.
• Negotiating a Price: The FTC advocates for dealers to present the out the
door price early in the negotiation, and
before any discussion of financing alternatives, to clarify the transaction. It is asserted, that since the transaction is complex,
this form of presentation would be help-

ful. Dealers may be able to accommodate
this suggestion depending upon their sales
presentation approach without too much
difficulty.
• Negotiating Financing Terms: The
FTC laments that consumers are not conversant regarding interest rates or the fact
that they can negotiate them. The report
encourages consumers to become educated about these matters. There is a slight
obligation for dealers to educate consumers about these issues. Dealers should,
however, support the NADA’s AWARE program (Americans Well-informed on Automobile Retailing Economics).
• Ancillary Products and Services
(Add-Ons): There is a seemingly veiled
threat regarding selling voluntary protection products. The FTC asserts that
consumers do not understand these
products and the related pricing. As with
understanding interest rates, consumers
may not study these products before purchasing them as part of the transaction.
Consequently, the FTC warns dealers to
present them carefully. Is the implication
that dealers must educate consumers
about these products including pricing?
Deception is always actionable, but just so
long as dealers do not mislead consumers
about these products, there should not
be much potential for liability. Dealers
should implement the NADA’s Model
Dealership Voluntary Protection Products
Policy as part of their protocols. However,
the CFPB, FTC, and state agencies will be
revisiting this issue.
• Reviewing and Signing the Documents: The closing or signing ceremony,
where all the documents are signed, is a
lengthy process and can be complex. The
FTC recognizes this fact. It also recognizes
that consumers complain that this process
is rushed and some consumers are concerned that the transaction is not binding.
No one likes paperwork, except attorneys,
but dealers may wish to reduce the anguish
associated with the signing ceremony by
intentionally providing time and full cooperation in this process.
• Renegotiation of Financing: The
FTC acknowledges that failed spot deliveries exist. It recommends that dealers
should not force consumers to re-contract

for the vehicle and should return the consumer to his legal position before he took
possession of the vehicle in these circumstances. Moreover, the FTC recommends
that dealers employ a spot delivery process
that is fully documented, so that consumers understand the potential of the retail
installment sale contract or lease not being
successfully assigned.

Pending: Summer 2020
The ABA has a Board of Governors and,
periodically, passes resolutions for governmental authorities to consider promulgating. The ABA is granted deference from
federal agencies and state governments.
Led by the ABA Section of Civil Rights and
Social Justice, a resolution is being considered by the Board of Governors. This resolution urges the following:
• Congress should amend the ECOA to
collect demographic consumer data, similar to what is collected for mortgages.
• Federal and state authorities should
adopt and enforce laws regarding discrimination in vehicle sales transactions.
• Limit dealer markup (i.e., the reserve)
• Increase disclosures pertaining to
add-on products (i.e., voluntary protection
products)
• Greater education for attorneys and
consumers regarding vehicle transactions.
These transactions track the NCLC report and would usher in disparate impact
complaints, reduction or elimination of
the reserve, voluntary protection product
restrictions, and increased litigation.

The Great Reality and Comfort
The great reality and comfort for the industry is that it can steel itself from all
these risks. If dealers would only observe
a modicum of compliance protocols, they
can contain almost all these perils. Dealers
and their trade organizations are a formidable political force and should be lobbying against these proposals.
Govern yourselves accordingly.
Terrence J. O’Loughlin, J.D., M.B.A., is
director of compliance for The Reynolds
and Reynolds Company.
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Why
Comply?
We live in an ‘Age of
Compliance Awareness’
and someone is always
watching. We should care
about what they see.

BY JIM GANTHER

S

Sometimes the topics for these articles
just come to me from out of the blue.
Like this one, which hit me at 8:31 a.m.
on Thursday, September 10, 2020…more
on that below.
I’ve been asked, “Why comply?”
more times than I care to admit over the
course of my career as an automotive
compliance attorney and consultant.
It’s more than a rhetorical question. It
cuts to the heart of who we are and who
we want to be.
We live in an “Age of Compliance
Awareness.” This is different from an
“Age of Compliance,” but it is a step
in the right direction. I am old enough
to remember living in a time before

the “Age of Compliance Awareness.”
At that time, payment packing was as
illegal as it is today, but the willingness
to ignore that fact was widespread.
I knew an F&I manager who, back
in the 1990s, was actually sent by his
dealership to a school where he was
taught how to pack payments. How
to hide the true amount financed
and distract customers from asking
uncomfortable questions was drilled
into this manager and countless others
like him.
Years after he took the course, he
could still show me how to use the
point of his Montblanc pen to guide
a customers’ eyes to the line items

©gettyimages.com/TarikVision
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DE P T A C E
he wanted them to focus on and avoid
the numbers he wanted them to ignore.
“People will always follow the pen,” he
told me. “Especially a nice one. We called
it ‘the magic pen.’”
In a small concession to the truth,
when presenting a packed payment,
he was taught to refer to it as “a fullyprotected payment.” That way, if a
customer confronted him with the bogus
math, he could plausibly state that he
had disclosed that the payment included
more than just the cost of financing the
vehicle. After all, he disclosed that the
payment was “fully-protected.” That
protection just included GAP, credit life,
and a service contract to pack the overstated monthly payment.
Did he make a lot of money with that
approach? Absolutely. Was he eventually
caught, charged with felony fraud, and
convicted? Again, absolutely. Decades
after the event, he doesn’t need to pay
much attention to politics — he lost his
right to vote.
Then came the “Age of Compliance
Awareness” in which we now live. I mark
the start of that age around the year 2000.
That was the year of the Gunderson
Chevrolet exposé on a local CBS affiliate
in Los Angeles. It documented, via
concealed camera footage, the very
practices the F&I manager I knew had
learned on his dealership’s dime. It
wasn’t an aberration — it was policy. And
after the Gunderson Chevrolet exposé,
everyone became aware of it.
How did a local station’s exposé
get seen from coast-to-coast? It spread
via a newfangled technology called the
Internet. Sure, the Internet had been
around for some time by 2000, but by
the turn of the century it was becoming
ubiquitous, and the capabilities of most
computers was advanced to the point
where sharing videos was possible.
Other news outlets and networks saw
the ratings, and impact the Gunderson
Chevrolet episode had, and set out to
copy it. Similar exposés popped up across
the country. It was a perfect storm.
Payment packing — and consumer fraud
of all stripes — was forced from the
darkness and into the light.
Then came the plaintiffs’ lawyers,
smelling blood. Class-action lawsuits
proliferated, as did “car fraud experts”
who once were corrupt F&I managers, but
who had “seen the light” and gone over
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At that human level,
perhaps we can all
find a reason to be
ethical, compliant,
and fair. Someone
is always watching.
We should care
about what they see.
to the plaintiffs’ side (very profitably, I
might add).
But there was one more factor that
acted like a force multiplier to the cause
of compliance: The Gramm-Leach-Bliley
Act. GLBA, as it is commonly called,
became law in 1999. Two of the rules it
spawned — the FTC Privacy Rule and
FTC Safeguards Rule — went into effect
in 2001 and 2003, respectively. Against
the backdrop described above, it made
compliance a front-burner issue for most
dealers.
Eventually, courts equated failure to
follow those rules as a deceptive trade
practice — more ammo for the plaintiffs’
lawyers. The cost of not complying
became higher than most dealers were
willing to pay. Slowly, things began to
change. Some dealers embraced the
changes. Others bemoaned even the most
modest steps related to compliance. But
change began, and continues 20 years
later.
Between video exposés, the Internet,
plaintiffs’ class action lawsuits, and
heightened federal regulation, it was
a perfect storm that tore through the
dealership community and wrought
change in its wake. It brought about the
“Age of Compliance Awareness.”
So, to answer the question that

inspired this particular article: It simply
became too expensive not to comply. To
paraphrase St. Thomas More, “If virtue
were profitable, common sense would
make us good and greed would make us
saintly.” But is economic self-interest the
best basis for ethical behavior? Can we do
better?
I think we can. I tap out these words
from my office desk, on which sits a
framed picture of my grandfather, Alfred
R. Ganther, Sr. The son of German
immigrants, he became a mechanical
engineer and took over the family
construction business in the 1930s. By
the time I came along in 1961, Alfie was
a successful businessman and local
philanthropist. Growing up, I wanted
to succeed, in large measure, because I
wanted to make him proud of me. He put
a certain shine on the family name, and
I didn’t want to tarnish it. Better still, I
wanted to add something to the shine.
My grandfather died in 1976, but his
influence on my life did not. That’s why
his picture is on my desk.
All of which brings me to the lead
sentence of this article and how its topic
hit me at precisely 8:31 a.m., on Thursday,
September 10, 2020. At that moment my
wife and I received a text informing us
that we had just become grandparents.
Our son held a baby boy, Cam William, in
the same hospital where I had held him
as a newborn 30 years before.
The happy news hit me in ways I did
not expect. It was not a surprise — we
had known this day was coming for many
months — but the emotional impact was.
The grandfather looking across my desk
at me is now me. Someday Cam is going
to be looking at me as an example. What
kind of example will it be?
At that human level, perhaps we can
all find a reason to be ethical, compliant,
and fair. Someone is always watching. We
should care about what they see.
A grandchild can be as good as a
conscience.
Welcome, Cam.

James S. Ganther is president
of Mosaic Compliance Services
and co-founder of Automotive
Compliance Education (ACE).
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